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The Internet and Chinese Law

Obligation and Responsibility
of Search Engine Service Providers
in Keywords Service (abridged transiation)

By Luo Li

Associate professor with the Law School of Renmin University of China

In 2008, baidu.com and Google.cn — the two largest
search engine search providers in China then — were
locked in lawsuits over trademark infringement one after
another. The courts trying the cases determined that
both purchased from websites operated by third parties
trademarks of others as keywords, used trademarks of
others on their websites, and provided services identical
or similar to those of the relevant trademark owners.
However, the court trying the case of Baidu.com ruled that
the act of Baidu.com constituted contributory infringement
while the court trying the case of Google.cn ruled that
Google.cn did not have to take any responsibility. Namely,
the two similar lawsuits resulted in absolutely difference
rulings in first-instance trials, which once caused public
obfuscation, and which sparked an intense debate in
the legal community. Then, in the second-instance trial
of the case of Google.cn, the court of second instance
overturned the first-instance ruling, eventually making the
rulings in both lawsuits uniform in the final instance trial,
as if it meant that search engine service providers had
to take responsibility for infringement of trademark rights
of other parties arising from the provision of keywords
service. However, in the judgments in both cases, parts of

the reasoning by the courts are neither specific in wording
nor convincing, giving rise to questioning by some legal
scholars. In analyzing the two lawsuits, the jurisprudential
community in China has mostly focused on constitutive
requirements of indirect trademark rights infringement, the
duty of care of search engine service providers, etc, but
failed to conduct exploration into the question of whether
the provision of keywords service by search engine
service providers constituted a use of trademarks, and the
roles and functions of search engine service providers in
the provision of keywords service. In reality, the latter is a
premise for determining the obligation and responsibility
of search engine service providers in keywords service.
In future, search engine service providers will continue
providing keywords service, and similar disputes will keep
emerging. Therefore, to regulate the operation of search
engine service, and to provide a relatively stable external
legal environment for keywords service, it is necessary
to conduct exploration into the legal nature of keywords
service by search engine service providers and questions
concerning the obligation and responsibility of search
engine service providers in keywords service.
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